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Williamson v. Commissioner28 for the proposition that cash
rental to a relative will not suffice in the post-death period.29
Indeed, that is the holding of every court that has considered
the issue other than for Gavin v. United States.30  The
approval by the Eighth Circuit in Minter v. United States31
of a cash rent lease to a family corporation where two of the
qualified heirs were far from being fully at risk now appears
to have been an appropriate prelude to the glaring misstep
in Gavin.
The court in Gavin tried, feebly, to redeem itself with
the assertion that the qualified heirs were “at risk” because
the cash rent might not be paid.32  In light of the fact that
Iowa, the state of the decedent’s domicile and the location
of the farmland in question, has the most complete and far-
reaching landlord’s lien in the United States33 makes that
assertion less than compelling.
The court makes much of the fact that the lease with the
son for the parcel of land in question provided for an option
of $10,000 fixed cash rent or a 50 percent share of the
crops.34  In point of fact, however, the tenant paid cash rent
for the land.  It is scarcely relevant what the tenant might
have paid in rental.
In conclusion
The decision in Gavin35 confirms the age-old adage that
“tough cases make bad law.”  It is clear from the record that
the tenant was a bona fide farmer and came within 45 days
of fully complying with the statute to avoid recapture of
special use valuation benefits.  However, it does not build
confidence in the tax system or the judicial system to torture
both the law and the facts to reach a desired result.
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
    GENERAL   -ALM § 13.03.*
EXEMPTIONS
TOOLS OF THE TRADE. The debtors were cattle
breeders and raisers and owned two bulls used in the
operation. One bull was subject to a security interest and the
debtors sought to avoid the lien as impairing the exemption
for the bull as a tool of the trade. The court acknowledged
case precedent on both sides of the issue and held that an
animal could not be eligible for the tool of the trade
exemption because the exemption statute, Section
522(F)(1)(B)(i), provided for an exemption for animals used
for personal, family or household use. The debtors also
sought to avoid a lien on hay and grain which was to be
used to feed the cattle. The court held that the exemption for
feed was limited to the amount necessary for animals for the
personal, family or household use and was not available for
business assets. In re Smith, 206 B.R. 186 (Bankr. N.D.
Iowa 1996).
   FEDERAL TAXATION    -ALM § 13.03[7].*
DISCHARGE. The debtor first filed a Chapter 13 case
in 1988 which was eventually dismissed in 1991. Three
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months later, the debtor filed for Chapter 7 and received a
discharge. The debtor had timely filed a return for 1987
taxes but without payment of those taxes. The debtor argued
that the 1987 taxes were discharged in the Chapter 7 case
because the return was timely filed more than three years
before the petition. The IRS argued that the three year
period of Section 507(a)(8)(A)(i) was tolled during the
previous bankruptcy filing. The court agreed with the IRS
and the majority of reported cases that the three year period
was tolled. In re Waugh, 109 F.3d 489 (8th Cir. 1997).
The debtor had filed a return for 1981 individual income
taxes but claimed no income and no tax due, although $576
were withheld from the debtor’s wages. The return was
prepared by a tax protestor group which also placed stamps
of “incorrect” on the debtor’s W-2 forms submitted with the
returns. The IRS rejected the return as frivolous and
prepared a substitute return for the purpose of assessment
and filing of a tax lien. The debtor filed a previous Chapter
7 case and received a discharge. The Debtor filed the
present Chapter 13 case and objected to the IRS claim for
1981 taxes as discharged in the Chapter 7 case. The IRS
argued that the taxes were not discharged because, under
Section 523(a)(1)(B)(i), no return was filed for 1981. The
court held that the taxes were not discharged because neither
the frivolously false return nor the substitute return qualified
as a return for Section 523 purposes. Alternatively, the court
held that, even if the return was qualified, the taxes were not
dischargeable, under Section 523(a)(1)(C), because the
return filed was fraudulent and an attempt to evade payment
of taxes. In re Thompson, 207 B.R. 7 (Bankr. M.D. Fla.
1996).
DISMISSAL. The debtor had filed three Chapter 13
cases, with the second and third cases filed within two
months after the previous dismissal. Each case was
dismissed for cause, resulting from the debtor’s failure to
meet bankruptcy code requirements for filings or plans. In
each case the debtor filed a claim for federal income taxes
substantially below the claim filed by the IRS and none of
the plans provided for full payment of the tax claim filed by
the IRS. In each case, the debtor filed for extensions of time
to file motions and plans. The court held that the case would
be dismissed because of the debtor’s failure to comply with
Chapter 13 requirements. The court also ordered that the
debtor was prevented from refiling for bankruptcy under
any chapter for 417 days. The court found, in support of the
417 day injunction, that the debtor was using the bankruptcy
process merely as a delay tactic in attempting to force the
IRS to negotiate a smaller tax claim. In re Robertson, 206
B.R. 826 (Bankr. E.D. Va. 1996).
TAX ADVISORY COMMITTEE PROPOSALS
The Tax Advisory Committee (TAC) of the National
Bankruptcy Review Commission has issued final proposals
relating to bankruptcy taxation issues. Inlcuded in the
proposals are: (1) that the time period for making the
election to close the tax year upon filing for bankruptcy
commence on the date of the order for relief; (2) a debtor
should be treated as an employee of the estate when
compensated for services performed for the estate; (3)
allowance of the one-time exclusion of up to $125,000 of
gain from the sale of a residence by the estate if the debtor is
over age 55; and (4) similar treatment of transfers of
property to satisfy recourse and nonrecourse debts. Notably
absent was any proposal to create a separate tax entity of the
Chapter 12 estate or to deal with the tax aspects of
abandonment of property. Final Report of the Tax
Advisory Committee to the National Bankruptcy Review
Commission, 97 ARD 096-9 (CCH) (May 1997).
FEDERAL AGRICULTURAL
PROGRAMS
CONSERVATION. The CCC has adopted as final
regulations implementing the Environmental Quality
Incentives Program (EQIP) as authorized by amendments in
the Federal Agriculture Improvement and Reform Act of
1996 to the Food Security Act of 1985. 62 Fed. Reg. 28257
(May 22, 1997).
CROP INSURANCE. The FCIC has issued proposed
regulations which include the dry peas Endorsement in the
Common Crop Insurance Policy and restrict the
endorsement provisions to 1997 and earlier crop years. 62
Fed. Reg. 26750 (May 15, 1997).
The FCIC has adopted as final regulations which include
the rise Endorsement in the Common Crop Insurance Policy
and restrict the endorsement provisions to 1997 and earlier
crop years. 62 Fed. Reg. 28308 (May 23, 1997).
The FCIC has adopted as final regulations which include
the onion Endorsement in the Common Crop Insurance
Policy and restrict the endorsement provisions to 1997 and
earlier crop years. 62 Fed. Reg. 28609 (May 27, 1997).
FARMLAND PROTECTION PROGRAM. Section
388 of the Federal Agriculture Improvement and Reform
Act of 1996 (the 1996 established the Farmland Protection
Program (FPP). The FPP is administered under the
supervision of the Chief of the Natural Resources
Conservation Service who is a Vice President of the
Commodity Credit Corporation. CCC is requesting
proposals from States, Tribes, and units of local government
to cooperate in the acquisition of conservation easements of
other interests in prime, unique, or other productive soil that
is subject to a pending offer from a State, Tribe, or local
government for the purpose of limiting conversion to
nonagricultural uses of that land. 62 Fed. Reg. 28836 (May
28, 1997).
PESTICIDES. The Fort Dodge, Ia based Farm News
has reported a settlement in a case involving application of a
pesticide on crops not listed on the pesticide label. The
pesticide used was identical in ingredients to another
pesticide sold by the manufacturer but the label on the
pesticide used did not list as many crops, thus making use of
the pesticide on other crops an apparent violation of EPA
regulations. The manufacturer notified the EPA of the
misuse of the pesticide and the farmers were fined by the
USDA. However, the parties and the USDA discovered that
the EPA had approved the pesticide for the crops on which
the farmers used the pesticide. In other words, the EPA had
approved the specific formula of the pesticide and not the
individual brand names. The manufacturer had
independently limited the listed crops on the pesticide used
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as a marketing decision. The pesticide used was sold at a
price almost $4.00 an acre less than the same pesticide with
a label listing all the EPA approved crops. The farmers and
manufacturer agreed to a $1.5 million settlement in a class
action suit.
The defendant was convicted of violating 7 U.S.C. §
136j(a)(2)(G) and 18 U.S.C. § 2, for use of a restricted
pesticide in a manner inconsistent with the label. The
defendant used the insecticide/nematicide for the purpose of
killing blackbirds and egrets around the defendant’s minnow
farm. The label on the product did not permit use of the
product for killing birds or animals. The defendant argued
that the product could be used to kill birds because that use
was not prohibited by the label. The court held that, under
the statute, use of a restricted pesticide was limited to only
the uses permitted by the label and that all other uses were
prohibited. Therefore, the defendant’s conviction was
upheld. United States v. Saul, 955 F. Supp. 1076 (E.D.
Ark. 1996).
TOBACCO. The CCC has adopted as final regulations
establishing the 1997 marketing quota for burley tobacco at
704.5 million pounds and a price support level of 176.0
cents per pound. 62 Fed. Reg. 30229 (June 3, 1997).
FEDERAL ESTATE AND
GIFT TAX
GENERATION SKIPPING TRANSFERS-ALM §
5.04[6].* The IRS has adopted as final regulations removing
Treas. Reg. § 26.2652-1(a)(4) and examples 9 and 10 from
Treas. Reg. § 26.2652-1(a)(6). 62 Fed. Reg. 27498 (May
20, 1997).
The decedent had created a revocable trust which
became irrevocable upon the decedent’s death. At the
decedent’s death, the surviving spouse became the income
beneficiary and the decedent’s three children held the
remainders. The spouse died and the three children became
the income beneficiaries in equal shares. Because the
children had different investment needs, the children
decided to split the trust into three separate trusts, identical
in terms to the original trust. The IRS ruled that the division
of the trust did not cause the pre-1985 trust to become
subject to GSTT. Ltr. Rul. 9721015, Feb. 19, 1997.
GROSS ESTATE-ALM § 5.02.* The decedent had
received an interest in trust in real property. The trust
provided the decedent with the power to withdraw 5 percent
of trust corpus annually and a special power of appointment
over trust corpus to the decedent’s and pre-deceased
spouse’s descendants. The decedent did not exercise either
power. The decedent’s executor included the entire trust
corpus in the decedent’s estate and used the fair market
value of the property as the basis to determine gain from the
post-death sale of the property. The court held that the trust
corpus did not pass to the decedent’s estate upon the
decedent’s death but remained in the trust and the special
power of appointment was extinguished upon the decedent’s
death; therefore, only 5 percent of the trust corpus was
included in the decedent’s gross estate and only the fair
market value of that 5 percent was usable as a step-up in
basis in the sale of the property. Prokopov v. Comm’r,
T.C. Memo. 1997-229.
MARITAL DEDUCTION-ALM § 5.04[3].* The
decedent’s predeceased spouse created a trust for the
decedent which provided the decedent with all income from
the trust and the trustees with the power to distribute
principal for the health, maintenance and support of the
decedent. On the date of the decedent’s death, the trust
included income which had accrued since the last
distribution. The predeceased spouse’s estate claimed a
marital deduction for the trust as QTIP. The decedent’s
estate argued that the trust was not QTIP because it made no
provision for distribution to the decedent’s estate of the
accrued income, the so-called “stub” income, in the trust. If
the trust was not QTIP, it should have been taxed in the
predeceased spouse’s estate and not in the decedent’s estate.
The court acknowledged that the Tax Court had held in
favor of the decedent’s estate’s argument, but that cases in
the Ninth and Eleventh Circuit Courts of Appeal had
reversed the Tax Court holdings. The court held that the
failure to designate distribution of the “stub” income did not
disqualify the trust as QTIP for the marital deduction.
Talman v. United States, 97-1 U.S. Tax Cas. (CCH) ¶
60,270 (Fed. Cl. 1997).
POWER OF APPOINTMENT. The decedent had
received an income interest in a trust established by a
predeceased parent. The trust granted the decedent a
testamentary power to appoint trust principal by will to any
person. The estate argued that the power was not a general
power of appointment because state law would not allow the
decedent to appoint the principal to the decedent’s estate.
The court held that no such restriction existed under state
law and that the principal was in fact appointed to the
decedent’s estate; therefore, the decedent held a general
power of appointment over trust principal which was
properly included in the decedent’s gross estate. Powers v.
United States, 97-1 U.S. Tax Cas. (CCH) ¶ 60,271 (Fed.
Cl. 1997).
SPECIAL USE VALUATION-ALM § 5.03[2].*
Legislation has been introduced in the U.S. Senate which
would allow a qualified heir to cash rent special use
valuation property to a member of the decedent’s family
without causing recapture of special use valuation benefits,
if the property is used in a qualified use. Query: The new
rule would apply only to cash rentals to members of the
decedent’s family. This could produce a trap for the unwary
because all of the other post-death tests use the qualified
heir as the base person. Query also: What do the term “uses
such property in a qualified use” mean? Under current law,
“qualified use” has been interpreted to mean at least a crop
share lease. S. 792, 105th Cong., 1st Sess. (1997).
TRANSFERS WITH RETAINED INTERESTS. -
ALM § 5.02.* After the decedent learned that she had a
terminal illness, the decedent had three limited partnerships
formed, with one child as general partner of each
partnership. The partnership agreements all required
partnership income to be deposited in the partnership’s own
bank account. The decedent transferred income producing
business assets to the partnerships. However, the
partnership’s share of the business income was deposited in
the decedent’s personal account and commingled with other
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assets. The testimony also indicated that the decedent
retained control over the management of the business and
partnerships’ affairs. The decedent then transferred $10,000
interests in the partnerships to 66 people. The court held that
the assets transferred to the partnerships were included in
the decedent’s estate under I.R.C. § 2036(a)(1) because the
decedent retained effective control over the assets after
transfer to the partnerships. Estate of Shauerhamer v.
Comm’r, T.C. Memo. 1997-242.
VALUATION . The decedent owned a 50 percent
undivided interest in farmland and a homestead. The estate
discounted the fair market value of the properties by 25
percent for lack of marketability, lack of control and
difficulty of obtaining financing for a purchase of a partial
interest. The IRS argued that the farmland could be easily
partitioned and applied a discount of 6.54 percent for costs
involved in partitioning the farmland. The Tax Court held
that the land could be partitioned but allowed a 20 percent
discount for the costs involved. Both parties agreed that the
homestead could not be partitioned but disagreed as to the
discount allowed for the costs of a forced sale. The Tax
Court held that a 20 percent discount was appropriate to
cover the costs of a sale. On appeal, the IRS did not appeal
the valuation discount issues. Estate of Cervin v. Comm’r,
97-1 U.S. Tax Cas. (CCH) ¶ 60,274 (5th Cir. 1997), rev’g
on another issue, T.C. Memo. 1994-550.
The taxpayer transferred to a trust a parcel of real
property on which was located a personal residence, a guest
cottage, a swimming pool and pool house, a caretaker’s
apartment and a horse barn. The IRS ruled that the parcel of
property and buildings constituted a residence for purposes
of qualifying the trust as a qualified personal residence trust
under Treas. Reg. § 25.2072-5(c).  Ltr. Rul. 9722009, Feb.
13, 1997.
The U.S. Supreme Court has denied certiorari in the
following case. The decedent had sold the remainder interest
in stock to an heir in exchange for an annuity valued at the
same amount as the value of the remainder interest. The
decedent retained a life estate in the stock and received
more than a third of the annuity before death. The estate
argued that the stock was not included in the decedent’s
estate because the decedent sold the remainder interest for
full and adequate consideration, thus qualifying for the
exception in I.R.C. § 2036(a). The Tax Court held that the
stock was not eligible for the exception and was included in
the decedent’s gross estate, less the value of the annuity.
The appellate court reversed, holding that the property was
transferred for full and adequate consideration and was
eligible for the exception. Estate of D’Ambrosio v.
Comm’r, 96-2 U.S. Tax Cas. (CCH) ¶ 60,252 (3d Cir.
1996), rev’g, 105 T.C. 252 (1995).
The decedent had owned 56 acres of land which was
originally used as an orange grove. A portion of the land
was not developable because it was protected wetlands. The
usable portion had been placed on the market prior to the
decedent’s death but had a difficult time in being sold
because of a road widening project which did not
specifically identify the location of the new road area. The
decedent did sell a portion of the property to the county for
the road project. The court rejected the IRS valuation of the
property because the valuation did not take into account the
uncertainty of value created by the uncertain location of the
road. The court also refused to use the per acre sale price
from the sale to the county because the decedent had
motivation to sell the road property quickly and cheaply in
order to settle the road location question. The court chose a
middle value which accounted for both circumstances.
Estate of Sirmans v. Comm’r, T.C. Memo. 1997-241.
The decedent had been the beneficiary of two trusts, a
revocable trust and a marital trust established at the death of
the decedent’s pre-deceased spouse. The decedent’s two
heirs were the trustees of both trusts. Two days before the
decedent’s death and when the decedent was known to be
terminally ill, the trustees transferred the trusts’ assets to a
new limited partnership in exchange for limited partnership
interests. The heirs then each purchased 30 percent interests
in the partnership in exchange for promissory notes. The
purchase left the estate with minority interests in the
partnership and the estate decreased the value of the
partnerships for estate tax purposes, using a minority
discount. The transactions did not affect each heir’s share of
the estate which was acquired at the decedent’s death. The
IRS ruled that the estate would not be allowed a minority
discount for the value of the partnership interests because
the transactions were done only to create a valuation
discount and had no valid business purpose. Ltr. Rul.
9719006, Jan. 14, 1997.
FEDERAL INCOME
TAXATION
BUSINESS EXPENSES-ALM § 4.02.* The taxpayer
operated a horse and dog breeding business but failed to
keep any records of the separate expenses of the business to
support the adjusted basis of the business property. The IRS
had audited the taxpayer and reconstructed the allowable
deductions and income from indirect records such as bank
accounts and estimated personal expenses. The court upheld
the IRS determinations because the taxpayer failed to
provide any records or other evidence to rebut the IRS
determinations. Fisher v. Comm’r, T.C. Memo. 1997-225.
CORPORATIONS-ALM § 7.02.*
CONTRIBUTIONS. The taxpayers, husband and wife,
each owned 50 percent of a corporation which operated a
retail business. The taxpayers also each owned 50 percent
undivided interests in the land on which the corporation’s
business was located. In order to obtain a loan by the
corporation, the taxpayers were required to transfer the land
to the corporation. Because the taxpayers’ interests in the
corporation were identical to their interests in the land, no
new stock was issued and the basis of the stock was
increased by the fair market value of the land, less any
liabilities assumed by the corporation. The IRS ruled that
the transfer of the land to the corporation would be treated
as an exchange for stock with no gain or loss recognized by
the taxpayers or the corporation. Ltr. Rul. 9719030, Feb. 5,
1997.
INTEREST RATE.  The IRS has announced that for
the period July 1, 1997 through September 30, 1997, the
interest rate paid on tax overpayments is 8 percent and for
underpayments is 9 percent. The interest rate for
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underpayments by large corporations is 11 percent. Rev.
Rul. 97-23, I.R.B. 1997-22.
IRA. Legislation has been introduced in the U.S. House
of Representatives that would allow the proceeds of the sale
of qualified farm property to be excluded from income to
the extent transferred to an IRA for the owner or the
owner’s spouse within 60 days after the sale. Qualified farm
property includes property used for farming purposes for the
five years before the sale and the owner or spouse of the
owner materially participated in the operation of the farm.
The maximum annual exclusion is limited to $500,000
reduced by the amount in the IRS in excess of $100,000 and
any previously excluded amounts. It is important to note
that the property would likely be treated as income in
respect of decedent with no adjustment in basis at death.
H.R. 1518, 105th Cong., 1st Sess. (1997).
PENSION PLANS. For plans beginning in May 1997,
the weighted average is 6.87 percent with the permissible
range of 6.19 to 7.35 percent (90 to 109 percent permissable
range) and 6.19 to 7.56 percent (90 to 110 percent
permissable range) for purposes of determining the full
funding limitation under I.R.C. § 412(c)(7).  Notice 97-33,
I.R.B. 1997-23.
The IRS has issued a revenue procedure which includes
a model amendment for establishing a SIMPLE (savings
incentive match plan for employees) IRA as allowed by the
Small Business Job Protection Act of 1996. The procedure
also provides guidelines for obtaining opinion letters
concerning prototype SIMPLE IRAs. Rev. Proc. 97-29,
I.R.B. 1997-23.
S CORPORATIONS-ALM § 7.02[3][c].*
BUILT-IN GAINS. The taxpayer was a C corporation
which owned timber land. The taxpayer harvested timber
from the land for use in the taxpayer’s manufacturing
business. The corporation planned to make an S corporation
election and an election under I.R.C. § 631(a) under which
timber cut under a contract can be treated as sold or
exchanged in the year the timber is cut. The IRS ruled that
the taxpayer’s gain under I.R.C. § 631(a) during the built-in
gains recognition period of I.R.C. § 1374 was not subject to
the tax of Section 1374. The IRS also ruled that the
taxpayer’s income from processing and selling products
from trees harvested during the recognition period was not
subject to the tax of Section 1374. Ltr. Rul. 9719032, Feb.
5, 1997.
HEDGING. The taxpayer was an employee and
shareholder in a dairy farm S corporation. In order to
minimize the effect of price increases, the taxpayer bought
and sold commodity futures in the commodities used in the
feed used for the dairy cows. The taxpayer argued that the
commodity futures transactions were hedges entitled to
ordinary gain and loss treatment in that the dairy farm
business of the S corporation could be attributed as the
taxpayer’s business. See Treas. Reg. §§ 1256(e)(1), 1.1221-
2(b). The ruling did not consider whether the taxpayer had
separately engaged in dairy farming. The IRS ruled that the
trade or business of an S corporation could not be attributed
to a shareholder as the shareholder’s own business;
therefore, the gains and losses from the commodity futures
transactions were capital gains and losses. Ltr. Rul.
9720003, Jan. 15, 1997.
PASSIVE INVESTMENT INCOME. The taxpayers,
husband and wife, were the sole shareholders of an S
corporation which owned and operated an automobile
business, selling and leasing automobiles. The taxpayers
owned the land on which the corporation  operated the
business and rented the land to the corporation. The
taxpayers sought to combine the nonpassive income from
the corporation’s business with the passive losses of the
rental activity, arguing that the two activities were combined
for purposes of characterizing the income and losses. The
IRS ruled that because the business activity and the rental
activity were not owned by the same individual, the income
and losses could not be combined for passive investment
income and loss purposes. Ltr. Rul. 9722007, Feb. 11,
1997.
An S corporation operated a manufacturing business.
The corporation formed a partnership to own a building
which was rented to third parties. The partnership contracted
with another company for management of the building. The
corporation assisted in the management of the building as
well as the partnership’s affairs. the IRS ruled that the
corporation’s involvement in the management of the
building was sufficient to make the corporation’s share of
the partnership rental income nonpassive investment
income. Ltr. Rul. 9721024, Feb. 24, 1997.
SAFE HARBOR INTEREST RATES
June 1997
Annual Semi-annual Quarterly Monthly
Short-term
AFR 6.23 6.14 6.09 6.06
110% AFR 6.86 6.75 6.69 6.66
120% AFR 7.51 7.37 7.30 7.26
Mid-term
AFR 6.80 6.69 6.63 6.60
110% AFR 7.50 7.36 7.29 7.25
120% AFR 8.19 8.03 7.95 7.90
Long-term
AFR 7.11 6.99 6.93 6.89
110% AFR 7.84 7.69 7.62 7.57
120% AFR 8.57 8.39 8.30 8.25
SALE OR EXCHANGE. The taxpayers, husband and
wife, were each 50 percent shareholders of a corporation.
The husband owed the corporation $853,000 and wanted to
retire that debt. The wife sold the husband two parcels of
improved real property at fair market value. The husband
then transferred the properties to the corporation in
satisfaction of the debt. However, the fair market value of
the properties was much less than the debt retired, although
the husband represented the exchange as full consideration
for the debt. The court held that the transfer of the properties
to the corporation was a sale or exchange and that the
difference between the amount of the debt released and the
fair market value of the properties was gain to the husband.
Burke v. Comm’r, T.C. Memo. 1997-237.
LANDLORD AND TENANT
EMBLEMENTS. The defendant owned farm land
rented to the defendant’s son. The defendant and son
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entered into a contract to grow seed corn for a third party.
Under the contract, the defendant received 80 percent of the
contract payment for use of the land and the son received 20
percent. The contract allowed the price for the seed
produced to be set anytime during the contract year but
provided that no payments would be made until December
16 of that year. The land was subject to a foreclosure action
and was sold during the crop year, but the deed was not
delivered to the buyer until after the seed corn had been
grown, harvested and delivered to the third party; however,
payment on the contract had not been made. The court held
that because the defendant and son had completed
performance under the contract prior to the delivering of the
deed, the buyer did not acquire any rights in the crop and
none of the contract payment involved use of the land after
the deed was delivered; therefore, the buyer of the land was
not entitled to any portion of the contract payment. Siffring
Farms, Inc. v. Juranek, 561 N.W.2d 203 (Neb. 1997).
NUISANCE
BUILDINGS. The parties owned commercial properties
neighboring each other. The plaintiff had constructed a
storage building with one wall on the boundary between the
properties. The defendant had a grain bin constructed on the
defendant’s side of the boundary line next to the building.
The footings of the two buildings were mere inches apart.
The grain bin was used to store grain for only a short time,
but the plaintiff alleged that its building’s foundation was
cracked by the pressure of the defendant’s grain bin on the
soil nearest to the plaintiff’s building. The court found, from
expert testimony, that the grain bin was not designed to be
located next to another building and that the cracks in the
plaintiff’s building were directly caused by the grain bin.
The court held that the grain bin also caused excessive snow
build-up on the roof of the plaintiff’s building but did not
cause a continuing fire hazard from the storage of grain. The
court upheld the trial court’s judgment for the plaintiff that
the grain bin was a continuing nuisance and that the
defendant was required to remove the grain bin and pay the
plaintiff’s costs of repairing its building. Omega Chemical
v. United Seeds, 560 N.W.2d 820 (Neb. 1997).
PRODUCTS LIABILITY
CATTLE FEED. The plaintiff had purchased cattle
feed from the defendant for 30 years. The plaintiff claimed
that the defendant increased the urea content of the feed and
caused injury to the plaintiff’s dairy cows. The plaintiff sued
in tort and breach of contract and sought damages for
reduced milk production, excess veterinary expenses,
genetic damage to the breeding cows and injury to the cows.
The defendant argued that the plaintiff’s action was
restricted to damages allowed under the UCC because the
contract was for goods and that economic damages were not
allowed in contract actions. The court held that, although the
feed was specially formulated for the plaintiff, the sale was
primarily of goods; therefore, the tort action was barred and
damages were limited to those provided by the UCC. Lake
& Piepkow Farms v. Purina Mills, Inc., 955 F. Supp. 791
(W.D. Mich. 1997).
TRACTOR. The plaintiff was injured by a tractor
manufactured by the defendant, after the tractor was “by-
pass” started by an employee of the plaintiff. The plaintiff
brought suit under the Louisiana Products Liability Act for
injury caused by a reasonably anticipated use of the tractor
where the manufacturer failed to adequately warn of the
danger posed by the product. The plaintiff testified that the
plaintiff was aware of the danger of by-pass starting the
tractor without first making sure the tractor was not in gear.
The testimony also showed that the plaintiff warned the
employee to first check the gears before attempting to by-
pass start the tractor. The court held that the accident was
caused by the plaintiff’s employee’s own actions and that
by-pass starting a tractor was not a reasonably anticipated
use of the tractor. The court also held that the warnings were
sufficient given the obvious danger of by-pass starting a
tractor. Frith v. John Deere Co., 955 F. Supp. 663 (W.D.
La. 1996).
STATE TAXATION
AGRICULTURAL CREDIT ASSOCIATIONS. The
plaintiff Agricultural Credit Association (ACA) was formed
by a merger of three Federal Land Bank Associations
(FBLA) and one Production Credit Association (PCA). The
FBLAs and the PCA were specifically exempt from state
taxation under the Farm Credit Act. The merger occurred
under 12 U.S.C. subch. VII added in 1987, which provided
that entities resulting from mergers had the same powers
and obligations as the associations involved in the merger.
In addition the FCA stated that the ACA was a federal
instrumentality. The state argued that, because the statute
did not specifically name ACAs as federal instrumentalities,
the ACAs were subject to state taxation. The court held that
the provision giving the ACA the powers and obligations of
the merged associations was sufficient to make the ACAs
federal instrumentalities exempt from state taxation. Farm
Credit v. Indiana Dept. of State Revenue, 677 N.E.2d 645
(Ind. Tax 1997).
COOPERATIVES. The petitioner was an agricultural
cooperative formed under Okla. Stat. § 361 et seq. Under
Okla. Stat. § 361b(e), cooperatives organized under the
statute were considered as non-profit associations. The
petitioner argued that, as a non-profit association, the
petitioner was exempt from state franchise taxes. The state
argued that because the petitioner actually made a profit and
was operated to make a profit, the franchise tax applied. The
court held that Okla. Stat. § 361b(e) created a specific
legislative determination that applied to qualified
cooperatives exempt from the franchise tax. In re Franchise
Tax Protest of Farmers’ Coop. Ass’n of Clinton, 933
P.2d 935 (Okla. Ct. App. 1995).
CITATION UPDATES
Winstead v. United States, 109 F.3d 989 (4th Cir.
1997) (employer) see p. 69 supra.
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2d ANNUAL SEMINAR IN PARADISE
  
FARM ESTATE AND BUSINESS PLANNING by Dr. Neil E. Harl
January 5-9, 1998
Spend a week in Hawai'i in January 1998! Balmy trade
winds, 70-80 degrees, palm trees, white sand beaches and
the rest of paradise can be yours; plus a world-class seminar
on Farm Estate and Business Planning by Dr. Neil E. Harl.
The seminar is scheduled for January 5-9, 1998 at the
spectacular ocean-front Hilton Waikoloa Village Resort on
the Big Island, Hawai'i.
Seminar sessions run from 7:30 a.m. to 12:00 p.m. each
day, Monday through Friday, with a continental breakfast
and break refreshments included in the registration fee.
Each participant will receive a copy of Dr. Harl's 400 page
seminar manual, Farm Estate and Business Planning:
Annotated Materials which will be updated just prior to the
seminar.
     Here are the major topics to be covered:
   • Introduction to estate and business planning.
   • Liquidity planning with emphasis on 15-year installment
payment of federal estate tax.
   • Co-ownership of property, including discounts, taxation
and special problems.
   • Federal estate tax, including alternate valuation date,
special use valuation, handling life insurance, marital
deduction planning, disclaimers, planning to minimize tax
over deaths of both spouses, and generation skipping
transfer tax.
   • Gifts and federal gift tax, including problems with future
interests, handling estate freezes, and "hidden" gifts.
   • Income tax aspects of property transfer, including
income in respect of decedent, installment sales, private
annuities, self-canceling installment notes, and part gift/part
sale transactions.
   • Using trusts, including funding of revocable living
trusts.
   • Organizing the farm business--one entity or two,
corporations, general and limited partnerships and limited
liability companies.
The Agricultural Law Press has made arrangements for
group discount air fares on United Airlines, available
through Sun Quest Vacations. In addition, attendees are
eligible for substantial discounts on hotel rooms at the
Hilton Waikoloa Village Resort, the site of the seminar.
Early registration is important to obtain the lowest airfares
and insure availability of convenient flights at a busy travel
time of the year.
The seminar registration fee is $645 for current
subscribers to the Agricultural Law Digest or the
Agricultural Law Manual. The registration fee for
nonsubscribers is $695.
Watch your mail for a registration packet or call Robert
Achenbach at 1-541-302-1958.
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